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The African Trade Policy Centre of the Unit-
ed Nations Economic Commission for Afri-
ca (ECA) has embarked on a Digital Trade
Regulatory Integration (DTRI) initiative with
four primary objectives:

e Provide information on digital servic-
es trade regulations that could facil-
itate the negotiation and implemen-
tation of the African Continental Free
Trade Area (AfCFTA) Protocol on Dig-
ital Trade.

o Inform the development of a digital
trade integration index that could be-
come a component of the Africa Re-
gional Integration Index.*

e Inform the addition of African coun-
tries to the Digital Services Trade Re-
strictiveness Index (Digital STRI), as
developed by the Organisation for
Economic Co-operation and Devel-
opment.

o Offer a solid basis for further analyti-
cal work by ECA and others on digital
trade.

The DTRI initiative researches the legal and
regulatory environment associated with dig-
ital trade and will help African countries bet-

1 See https:/arii.uneca.org/.
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ter understand and address barriers to the
growth and development of digital trade
and e-commerce. Addressing the issues
DTRI identifies will help promote digital
trade and e-commerce and make it a more
plausible choice for commercial transactions
between businesses and consumers.

This country profile is based on observations
from two datasets developed from the DTRI
initiative. The first includes information on
restrictions to digital services trade from
2014 to 2021 and is modelled after the
Digital STRI. The second covers measures
related to digital trade integration, begin-
ning with the effective date of each meas-
ure, and reflects the latest available infor-
mation. The legal and regulatory measures
researched are categorized into policy areas
in both digital services trade restrictions and
digital trade integration, and the results are
presented in the corresponding section of
the profile. Where policy areas overlap, the
profile presents results only once, to the ex-
tent possible.

This country profile presents the key find-
ings for Botswana.



RESTRICTIVENESS OF THE
REGULATORY REGIME FOR
DIGITAL SERVICES TRADE

To assess the degree of restrictiveness
among digital services trade in Botswana,
an in-depth review of policies, legislation
and regulations on digital services trade re-
strictions was conducted under the five pil-
lars of the Digital STRI:

e Infrastructure and connectivity.

e Electronic transactions.

e Payment systems.

o |Intellectual property.

e Other barriers affecting trade in digi-
tally enabled services.

Infrastructure and
connectivity

The Botswana Communications Regulatory
Authority (BOCRA) is the country’'s com-
munications regulator, as mandated by the
Communications Regulatory Act of 2012.2
BOCRA is also charged with ensuring uni-

versal access to communications services
across the country at affordable prices.?

There are three primary operators of fixed
and mobile networks in the Botswana tel-
ecommunication market: Botswana Tel-
ecommunications  Corporation  Limited
(BTCL), Mascom Wireless Botswana (Pty)
Ltd (Mascom) and Orange Botswana (Pty)
Ltd (Orange). Each company offers an array
of services that include fixed and mobile
voice telephony, internet, data, value-added
services and international services.* Down-
stream, other companies such as Botswana
Fibre Networks provide wholesale internet.
Other market players, such as internet ser-
vice providers, offer value-added services
and internet access directly to consumers.”
According to BOCRA, Mascom is the dom-
inant player in the mobile space, with a 47
per cent share. Orange has a 35 per cent
share, and BTCL a 15 per cent share.®

2https://www.bocra.org.bw/sites/default/files/documents/COMMUNICATIONS%20REGULATORY %20

ACT%2C%202012.pdf.

3 https:/www.bocra.org.bw/sites/default/files/documents/BOCRA20.pdf, p. 12.

4 https:/www.bocra.org.bw/sites/default/files/documents/BOCRA20.pdf, p. 20.

5 https:/www.bocra.org.bw/sites/default/files/documents/BOCRA20.pdf, p. 20.

6 https:/www.bocra.org.bw/sites/default/files/documents/BOCRA20.pdf, p. 20; https:/www.itu.int/en/ITU-D/
Statistics/Documents/publications/misr2018/MISR-2018-Vol-2-E.pdf, p. 25.
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The Communications Regulatory Act man-
dates the regulation of interconnection.’
The act states that interconnection must be
offered on both fair and reasonable terms,
but the act does not distinguish between
fixed and mobile networks. Negotiations for
interconnection charges are left to individ-
ual parties, but if the parties cannot agree,
they may ask BOCRA to settle the dispute.

The act does not provide for vertical sepa-
ration of either fixed or mobile networks.®
However, the Service and Application Li-
cense requires licensees to comply with
accounting separation guidelines issued by
BOCRA. The licensees are obligated not to
show undue preference to or exercise un-
fair discrimination against any user or other
operator in the provision of any service or
application or in interconnection or access.’

Previously, Botswana did not have primary
legislation for the protection and privacy of
personal data. However, the Data Protec-
tion Act of 2018 has come into effect, stip-
ulating measures to protect and safeguard
personal data as they are processed, an as-
pect of the accountability principle. The act
prohibits the cross-border flow of personal
data, with some exceptions. For example,
cross-border data transfers may be allowed
where the destination country has adequate
safeguards protecting personal data.'®

Electronic transactions

The electronic transactions pillar refers to
requirements for engaging in e-commerce,
the resolution of disputes emanating from
cross-border digital trade and conditions for
licenses to engage in e-commerce.

Botswana's Electronic Communications and
Transactions Act of 2014 has no discrimi-
natory provisions for licensing to engage in
e-commerce.'* The only obligation is that
the service provider be licensed by the ap-
propriate authority. For instance, the provi-
sion of electronic payment services requires
licensing from the Bank of Botswana, the
central bank.

None of the tax laws, including the Customs
Act and the Excise Duty Act of 2018, pro-
vides for online tax registration and decla-
ration for non-resident foreign providers.*?
Botswana is not a signatory to the United
Nations Convention on Contracts for the
International Sale of Goods, commonly
known as the Vienna Convention. Botswa-
na is, however, a signatory to the United
Nations Commission on International Trade
Law (UNCITRAL) Model Law on Electronic
Signatures (2001) and the UNCITRAL Mod-
el Law on Electronic Commerce (1996).
This means that Botswana’s legislation in-
corporates provisions of the Model Law
on Electronic Signatures and that electron-

7https://www.bocra.org.bw/sites/default/files/documents/COMMUNICATIONS%20REGULATORY %20
ACT%2C%202012.pdf.

8 The Communications Act of 2012 [https:/www.bocra.org.bw/sites/default/files/documents/COMMUNICA-
TIONS%20REGULATORY%20ACT%2C%202012.pdf.

9 https:/www.bocra.org.bw/sites/default/files/documents/Service%20and%20Application%20License_0.pdf.

10 https:/www.bocra.org.bw/sites/default/files/documents/DataProtectionAct.pdf.

11 https:/www.bocra.org.bw/sites/default/files/documents/Electronic-Communications-and-Transac-
tions-Act-2014.pdf.

12 http:/www.burs.org.bw/index.php/treaties-and-legislation/legislation/revenue-laws?download=723:cus-
toms-act-duty;http:/www.burs.org.bw/index.php/treaties-and-legislation/legislation/revenue-laws?down-
load=724:excise-duty-act.
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ic signatures are enforceable in Botswana.
Furthermore, the Communications Regula-
tory Act of 2012 empowers BOCRA to set-
tle disputes in whatever manner it deems
fit.13

Protection of business secrets is not specif-
ically legislated and is left to common law
and contract law. Thus, parties to a contract
may enter into non-disclosure agreements
to protect their trade secrets.

Payment systems

Most of Botswana’s population uses cash
as part of the formal payment system, with
only a small percentage using non-cash pay-
ment systems such as cheques.' However,
the Bank of Botswana recently announced
that cheques will be discontinued effective
1 January 2024 in light of the availability of
more cost-efficient, safe, secure and con-
venient digital/electronic payment instru-
ments in the country.’ This means that the
country should be deliberate and intentional
about the financial inclusion of marginalized
groups to ensure that they also have access
to financial services. In urban centres, the
use of payment systems such as automated
teller machines and electronic payment sys-
tems is prevalent.*®

The Electronic Payment Services Regula-
tions of 2019 regulate only those conduct-

ing electronic payment services in Botswa-
na.'” However, under the act, all residents in
Botswana have access to the payment set-
tlement system, provided they can be iden-
tified (use of identity cards or passports).
This requirement is particularly challenging
because not all Botswana residents, espe-
cially people who live in rural areas and un-
documented immigrants, have identification
documents, which effectively locks them
out of the formal payment system.

The Bank of Botswana National Payment
Systems Oversight Policy requires the Bank
of Botswana to use internationally recom-
mended payment system standards to con-
duct oversight activities. A prime example
is the Principles for Financial Market Infra-
structures (PFMls) and other best practic-
es. Payment systems that are classified as
Systematically Important are automatically
considered as Financial Market Infrastruc-
tures in terms of the PFMIs. In addition, the
Botswana National Payments System Vision
and Strategy 2020-2024 provides that all
bank cards issued in the country (especially
chip cards) comply with Europay/Master-
Card/Visa and Payment Card Industry Data
Security Standard security and efficiency
standards.’® It further provides that inter-
national security and operational standards,
including straight-through processing, be
enforced. This shows that Botswana is com-
mitted to ensuring that its payment system

13 https:/www.bocra.org.bw/sites/default/files/documents/COMMUNICATIONS%20REGULATORY %20

ACT%2C%202012.pdf.
14 https:/www.bis.org/cpmi/paysys/botswana.pdf.

15 https:/www.bankofbotswana.bw/sites/default/files/press-release-files/Discontinuation%200f%20
Cheques%20in%20Botswana%20-%20February%2022%202022.pdf.

16 https:/www.bis.org/cpmi/paysys/botswana.pdf.

17 https:/www.bankofbotswana.bw/sites/default/files/Electronic%20Payments%20Services%20Regulations%20

2019%20(Website%20Download)_0.pdf.

18 https:/www.bankofbotswana.bw/sites/default/files/Natioal%20Payments%20System%20Vision%20and%20

Strategy%202020-2024.pdf.
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is safe and secure and aligned to acceptable
international standards.

Intellectual property rights

The Botswana intellectual property regime
is governed by both the Copyrights and
Neighbouring Rights Act of 20067 and the
Industrial Property Act of 2010.?° These acts
are augmented by treaties on intellectual
property, which are often incorporated into
the acts with a view to aligning the law to
international standards. Botswana is a party
to the Berne Convention for the Protection
of Literary and Artistic Works, the World
Intellectual Property Organization (WIPO)
Copyright Treaty, the WIPO Performanc-
es and Phonograms Treaty and the World
Trade Organization (WTO) Agreement on
Trade-Related Aspects of Intellectual Prop-
erty Rights.

There is no discriminatory treatment of for-
eign firms for protection of copyrights and

related rights. The intellectual property re-
gime has an array of provisional measures,
such as orders for seizures and injunctions.
These also include interdict and injunctive
relief or measures to prevent infringing acts.
Both acts referenced above have criminal
sanctions for infringement of the provisions
of the law.

Other barriers affecting trade
in digitally enabled services

There are few specific laws related to digi-
tally enabled services in Botswana, making
it difficult to identify any barriers or restric-
tions to digital trade. Among other types
of barriers, for example, is the requirement
for a local presence when conducting cer-
tain services in Botswana. As a practical ex-
ample, foreign banks incorporated outside
Botswana may not establish a representa-
tive office in Botswana to carry out banking
business without the approval of the Bank
of Botswana.

19 https:/www.cipa.co.bw/wp-content/uploads/2019/06/Copyright-and-Neighbouring-Rights-Act-2.pdf.
20 https:/www.cipa.co.bw/wp-content/uploads/2019/06/Industrial-Property-Act-2010-1-2.pdf.
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This section discusses measures related to
the level of digital trade integration in Bot-
swana. The regulatory regime of digital trade
integration was assessed under 11 pillars:

o Tariff and trade defence on measures
applied to intraregional imports of in-
formation and communication tech-
nology (ICT) goods.

e Public procurement of digital goods
and services.

e Foreign direct investment (FDI) for
digital trade.

o Intellectual property rights.

e Telecommunications  infrastructure
and competition.

e Cross-border data policies.

o Domestic data polices.

e Intermediary liability and content ac-
cess.

o Quantitative trade restrictions.

o Standards.

e Online sales and transactions.

Since the findings for some of these pillars
are discussed in the previous section on
Digital STRI, to the extent possible, a du-
plicative discussion is avoided in this sec-
tion.

INDICATORS OF DIGITAL
TRADE INTEGRATION
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Tariffs and trade defence

Botswana does not impose restrictions on
imports of ICT goods and digital servic-
es, including on the gquantity or volume of
ICT goods or services that can be import-
ed. In addition, research on this issue finds
no complaints or restrictive cases from any
companies or countries. The lack of restric-
tions may be due to the fact that Botswana
is still at an early stage of ICT goods and
digital services trade and lacks a significant
presence in the ICT and digital services
space.

Foreign direct investment

This pillar covers restrictions on FDI in sec-
tors that are relevant to the digital econo-
my, such as telecommunications and tele-
communications-related services, computer
services, internet publishing services, man-
ufacturing of telecommunication facilities
and electronic retail.

Because a healthy investment landscape is
a catalyst for digital trade, it is imperative
that countries enact enabling legislation for
sustainable investment promotion. The Bot-
swana Investment and Trade Centre (BITC)
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was established by an act of Parliament
in 2012 as an integrated investment and
trade promotion authority with a mandate
encompassing investment promotion and
attraction, export promotion and develop-
ment.?! Botswana does not have legislation
governing integrated investment, but var-
jous acts include provisions for regulating
FDI, including the Public Procurement Asset
Disposal Board Act of 20022% and the Eco-
nomic Inclusion Act of 2021.°

Although Botswana has made strides in
liberalizing the telecommunication sector,
BTCL, formerly a state-owned company,
prohibits the issuance of shares to non-cit-
izens. Since BTCL is the only listed tele-
communication company in Botswana, this
restriction inhibits foreign investment and
liquidity, as most of the shares are held by
institutional investors. The recently promul-
gated Economic Inclusion Act of 2021 ad-
vocates for empowering local citizens on
issues related to procurement in both the
public and private sectors.?

BITC screens all proposed investments to
ensure that they are within priority invest-
ment sectors in Botswana's Economic Di-
versification Drive. BITC also established
the Botswana One Stop Service for inves-
tors. Before investors can be assisted at
the Botswana One Stop Service, they are
screened by BITC. An investment applica-

21 https:/www.gobotswana.com/who-we-are-and-role.

tion is likely to succeed if it demonstrates
the quality of local employment to be creat-
ed and the transfer of skills and technology
and if it falls under a priority sector, among
other criteria.

Intermediary liability and
content access

This pillar concerns the regulatory environ-
ment for intermediary liability and addition-
al requirements of intermediaries. It also
concerns restrictions on content access
such as blocking and filtering of commer-
cial websites. Botswana has no safe harbour
law that shields intermediaries from liability,
nor does any legislation provide for block-
ing or filtering web content. However, it is a
criminal offence under the Cybercrime and
Computer Related Act of 2018 for a person
to publish pornographic or obscene mate-
rials, including child pornography, revenge
pornography and racist or xenophobic ma-
terials.?

Domestic data policies

This pillar is concerned with policies on the
domestic use of data, regardless of whether
the data are processed by local or foreign
companies. Botswana has a comprehensive
data protection regime that cuts across all
sectors. Data is protected under the Data
Protection Act of 2018,%¢ the Cybercrime

22 http:/www.ppadb.co.bw/documents/PPAD_Act_revised.pdf.
23 https:/www.parliament.gov.bw/index.php/parliamentary-business/current-issues/567-economic-inclu-

sion-bill.

24 https:/www.parliament.gov.bw/index.php/parliamentary-business/current-issues/567-economic-inclu-

sion-bill.

25 https:/www.bocra.org.bw/sites/default/files/documents/18%20Act%2029-06-2018%20Cybercrime%20

and%20Computer%20Related%20Crimes.pdf.

26 https:/www.bocra.org.bw/sites/default/files/documents/DataProtectionAct.pdf.
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and Computer Related Crimes Act of 2018%/
and the Financial Intelligence Act of 2019,8
among other legislation.

The Data Protection Act does not prescribe
how long data are to be retained, but other
legislation includes provisions for retention
of certain information. For instance, Sec-
tion 25 of the Electronic Payments Services
Regulations mandates that information be
retained for a maximum of five years from
the date the transaction was concluded and
after termination of the business relation-
ship.?? Section 28 of the Financial Intelli-
gence Act of 2019 provides that information
obtained from customers through customer
due diligence, account files and correspond-
ence be retained for 20 years from the date
the transaction was concluded and after
termination of the business relationship.
Clause 15.5. of the Service and Application
License terms and conditions provides that
all accounts and records of licensees be
kept in secure locations and secure formats
designed to ensure their preservation.®

Section 10 of the Data Protection Act gives
the commissioner of the Information and
Data Protection Commission power to ac-
cess any personal data by requesting the
information or document in writing. The
commissioner also must stipulate the time-
frame within which the information is to be
provided. A failure to comply with the com-
missioner’s request is subject to sanctions.

Standards

Botswana adheres to international norms
for product screening and testing, and the
Botswana Bureau of Standards is recog-
nized by the International Organization for
Standardization. The procedures used in the
development of standards comply with the
WTOQ'’s code of good practice for the devel-
opment of standards. Third-party testing re-
sults are accepted.

Botswana has a national certification pro-
gramme. In Section 6 of the Standards (Im-
port Inspection) Regulations of 2008, the
certification programme allows the appli-
cation of international or foreign standards
that are recognized by Botswana Bureau of
Standards.®! Foreign businesses are allowed
to participate in the standards-setting pro-
cess. Section 6 provides that a compliance
certificate shall be issued where the import-
ed commodity complies with the prescribed
standards set by the bureau or with inter-
national or foreign standards recognized by
the bureau.

However, Section 84 of the Communica-
tions Regulatory Authority Act mandates
that BOCRA approve the type of communi-
cations equipment that may be connected,
used or operated to provide broadcasting
or telecommunication services in Botswa-
na.®? Furthermore, BOCRA is mandated to
ensure consumer protection. The purpose

27 https:/www.bocra.org.bw/sites/default/files/documents/18%20Act%2029-06-2018%20Cybercrime%20

and%20Computer%20Related%20Crimes.pdf.

28 https:/www.bankofbotswana.bw/sites/default/files/FINANCIAL%20INTELLIGENCE%20ACT%20N0.11%20

OF%202019.pdf.

29 https:/www.bankofbotswana.bw/sites/default/files/Electronic%20Payments%20Services%20Regulations%20

2019%20(Website%20Download).pdf.

30 https:/www.bocra.org.bw/sites/default/files/documents/Service%20and%20Application%20License_0.pdf.
31 http:/www.bobstandards.bw/Pages/Draft-Standards.aspx?mnusub=25&pid=18&mp=0&sp=18.

32 https:/www.botswanalaws.com/StatutesActpdf/2008Subsidiarypdf/STANDARDS%20(IMPORT%20INSPEC-
TION)%20REGULATIONS,%20S.%201.%20N0.%2078%200F%202008.pdf.
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of the type-approval procedure is to ensure
that all radio communication and telecom-
munication equipment used in Botswana
comply with international standards that are
applicable in Botswana.

Online sales and transactions

As the world becomes more interconnect-
ed, there is a need to increase digital trade
through online sales and transactions. This
pillar covers restrictions related to online
sales and transactions, such as restrictions
on online payments and on the use of do-
main names.

Botswana has no bans or restrictions against
firms engaging in e-commerce (online sales,
delivery and advertising) or against use of

online payments. In fact, the Bank of Bot-
swana National Payment Systems Oversight
Policy emphasizes the use of internationally
recommended payment system standards,
such as PFMIs, and other best practice to
conduct oversight activities.®3

Botswana’s legislation and regulations do
not require a local presence to use a local
domain, nor do they require a company to
have a local domain name to engage in elec-
tronic retail. Botswana has comprehensive
legislation on consumer protection through
the Consumer Protection Act®* as well as the
Electronicf Communications and Transac-
tions Act of 2014.%> The Electronic Commu-
nications and Transactions Act also provides
for facilitation and regulation of electronic
communications and transactions.

33 https:/www.bankofbotswana.bw/sites/default/files/National%20Clearance%20and%20Settlement%20Sys-

tems%20%20Act%202003%20(Website%20Download).pdf.

34 The Consumer Protection Act of 2018 https:/www.bocra.org.bw/sites/default/files/documents/05%20
Act%2020%EF%80%A204%EF%80%A22018%20CONSUMER%20PROTECTION. pdf?
35 https:/www.bocra.org.bw/sites/default/files/Electronic-Communications-and-Transactions-Act-2014.pdf.
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The objective of this study was to deter-
mine Botswana’s legislative posture on
digital services trade and digital trade inte-
gration. A comprehensive examination and
assessment of current legislation revealed
that since 2018, Botswana has steadily and
consistently promulgated legislation for
enabling digital trade. Botswana has also
signed some international treaties with a
view toward adopting international stand-
ards in areas such as intellectual property,
payment systems and electronic signatures,
among others.

In addition, as digital services trade has be-
come multinational through sophisticated
technological advances, the use of these
technologies can pose threats and requires
the application of security measures to pro-
tect the platforms used for digital trade.

Restrictive measures were found in some
areas, which could be eased to facilitate
digital trade. This could also be augmented
by Botswana becoming a party to key trea-
ties such as the United Nations Conven-
tion on Contracts for the International Sale
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of Goods (the Vienna Convention) and the
WTO Information Technology Agreement.

In light of the foregoing findings, the fol-
lowing recommendations are proposed for
Botswana:

o To facilitate digital trade, consider
becoming a signatory to the United
Nations Convention on Contracts for
the International Sale of Goods and
the WTO Information Technology
Agreement. As many goods and ser-
vices are increasingly traded through
digital means, it would be prudent
for Botswana to harmonize its trade
standards accordingly.

e Consolidate legislation related to pro-
moting digital services trade, to re-
duce the number of laws that must be
complied with, especially those that
are difficult for foreign investors to
comply with.

o Liberalize the telecommunication sec-
tor in line with continental standards,
as provided for in the AfCFTA Agree-
ment, and allow foreign investors to
participate in BTCL, thereby improv-
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ing liguidity. In addition to attracting
FDI, this action could encourage Mas-
com and Orange to list on the local
bourse.

Re-consider pushing the Economic
Diversification Drive, through which
the government wants to substan-

tially limit the participation of foreign
firms in both public and private pro-
curement.

Establish clear regulations on de min-
imis tax thresholds, to attract greater
participation in e-commerce.

This country profile was prepared by Kuda Tshiamo-Kgati, Head of Legal Services, Botswana Telecommunications
Corporation Limited.
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